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 IN THE COURT OF SESSIONS JUDGE :::::::::::: NALBARI 

 

 

Criminal Appeal Case No : 9/09 
 
  From the order dated 20/02/09 passed by the learned 

Asstt. Sessions Judge, Nalbari in Sessions Case No. 41/08 u/s- 417 

IPC. 

 

 

Present :  S. Begum 
   Sessions Judge 
   Nalbari.    
 
 
   Dhanjit Sarma 
   S/o- Sri Putul Sarma 
   Vill- Piplibari, PS- Belsor 
   Dist- Nalbari (Assam)   
     …...........Appellant / Accused.     
 
 
    - VS - 
 
   State of Assam  
     ……............. Respondent. 
 
 
This appeal petition having been finally heard on 13/11/2018 in 

presence of: 

 

Advocate for the Appellant : A. Mazid, Advocate 

Advocate for the Respondent : Learned PP, Nalbari 

 

Date of hearing   : 13/11/2018 

Date of Judgment   : 10/12/2018 
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J U D G M E N T 

 

1. The instant appeal has been preferred by Dhanjit Sarma u/s- 

374 CrPC challenging the judgment and order dated 20/02/09 passed 

by the learned Asstt. Sessions Judge, Nalbari in connection with 

Sessions Case No. 41/08 whereby the learned Asstt. Sessions Judge, 

Nalbari convicting the accused appellant Dhanjit Sarma u/s- 417 IPC 

sentenced him to undergo R/I for 1 year and to pay fine of Rs. 

30,000/- i/d S/I for 6 months for committing offence u/s- 417 IPC. 

 

2. The prosecution case as it is reflected in the ejahar lodged by 

one Bijita Barman on 29/11/05 is that since 6 months prior to lodging 

the ejahar, accused Dhanjit performed sexual intercourse with her by 

inducing her that he would marry her and as a result of the said 

sexual intercourse she became pregnant for 6 months. It is also 

stated that the accused fled away so as to avoid marrying her. 

Getting no other alternative, while she went to the house of accused 

Dhanjit then accused Manjit Sarma, Putul Sarma and Ranjita Devi by 

assaulting her chased her from the house of the accused. It is also 

alleged that while she filed a complaint at Kanaklata Mahila Samitee 

then the Samitee took her to the house of the accused but the family 

member of the accused did not allow her to enter in to their house. 

 

3. On the strength of the ejahar Belsor PS case No. 108/05 u/s- 

376/493 IPC has been registered and police force set in to motion. 

On completion of the investigation police submitted charge sheet 

against accused Dhanjit Sarma u/s- 376/493 IPC. 
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4. While the accused appeared before the court of learned JMFC, 

Nalbari in GR Case No. 1030/15 then the learned court below 

committed the case to the Sessions Court, Nalbari as the case is 

exclusively triable by the court of sessions. Thereafter the case was 

transferred to the court of learned Asstt. Sessions Judge, Nalbari. 

While the accused entered in to his appearance before the learned 

trial court to face the trial, charge was framed against the accused 

u/s- 376/417 IPC and read over  to the accused to which he pleaded 

not guilty and claimed to be tried. 

 

5. The learned trial court recorded evidence of as many as 9 

witnesses including the I/O and M/O. At the conclusion of the trial the 

learned trial court convicted the accused person u/s- 417 IPC and 

sentenced the accused persons as discussed above. The learned trial 

court, however, acquitted the accused from the offence u/s- 376 IPC. 

The state did not prefer any appeal against the order of acquittal. 

 

6.  Being aggrieved with the aforesaid judgment and order of 

conviction, the present appeal has been preferred by the accused. 

The judgment is challenged on various count. It is stated that the 

learned trial court without going through the evidence on record in its 

proper perspective, erroneously convicted the accused and it is liable 

to set aside. It is also stated that except the victim none of the 

witness saw the occurrence. It is stated that both the victim and 

accused are major in age and the victim established physical 

relationship with the accused as per her own accord and as the victim 

is a consenting party so there is no ingredient of cheating and the 

accused deserves to be acquitted. It is also stated that the age of the 

accused was 19 years at the time of occurrence and the learned 

advocate prayed for showing leniency to the accused. 
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7. The argument of the appellant side is based mainly on the 

ground taken up in the appeal memo. Per contra, the learned PP 

submitted that the judgment is passed correctly on the basis of the 

materials on record and the appellate court should not interfere with 

the judgment and order of conviction passed by the learned trial 

court. On the backdrop of the forgoing argument placed by the 

learned counsel for both sides, now let me scrutinize the evidence on 

record to determine whether the order of conviction recorded by the 

learned trial court requires any interference by this appellate court. 

 

8. First of all let me scrutinize the evidence of the vital witness 

PW-6 who is the victim. She during her evidence narrated that about 

6 years ago the accused took her to his house as she had love affairs 

with the accused but the mother of the accused and other 

neighbouring women sent her back to her parents house saying her 

to let her attain the age of marriage. She stated that the accused 

used to visit her house about 3 years ago while her father was 

admitted at GMCH and her mother also accompanied her father. She 

stayed with her younger brother sisters at her house. During that 

period accused Dhanjit coming to their house proposed her to marry 

her and established physical relationship with her by promising to 

marry her. She also stated that during that time the accused had 

sexual intercourse with her for about 1 week as a result of which her 

menstruation stopped. On being informed the accused though initially 

promised to marry her but later on he avoided meeting her. Her 

parents returned back from Guwahati and her aunt as well as her 

parents could know about the incident. It is disclosed by her that 

though thereafter she went to meet Dhanjit at his house but mother 

of the accused and Manjit, who is the brother of the accused, 

restrained her from meeting Dhanjit and Dhanjit fled away. She 

awaited at the house of the accused and the gaonburha, who visited 

the house of accused Dhanjit, met Dhanjit's father and the 
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gaonburha, her father and father of Dhanjit went to Singimari PS. 

Though Dhanjit's father wanted to pay the medical expenses for her 

to her father but her father did not accept it. She also disclosed that 

a meeting was held regarding the incident at the LP School of their 

village which was attended by her parents as well as by the parents 

of the accused, the gaonburha and some other people. The women 

who attended the meeting took her to the house of the accused but 

she was not allowed to enter in to the house of the accused by the 

family members of the accused. She awaited there for 3 days. It is 

disclosed by her that thereafter with the help of police she entered in 

to the house of the accused and during that period she stayed for 7 

days at the house of the accused and the accused cohabited with her 

for 3 nights. However as the mother of the accused tortured her 

physically so she returned back to her parents house. She lodged the 

ejahar which she exhibited as Ext-1. Police brought her to the SMK 

Civil Hospital and she was examined by doctor. She was brought 

before the magistrate and her statement got recorded by magistrate 

u/s- 164 CrPC. She exhibited Ext-2 as her statement recorded u/s- 

164 CrPC. She also disclosed that thereafter she gave birth to a male 

child. 

 

9. PW-1 Bimala Barman, who is the mother of the victim, 

disclosed during her evidence that there was love affair between her 

daughter and the accused. She disclosed that during the period of 

occurrence her husband was admitted at GMCH for 3 months for 

some ailment and she attended her husband at GMCH. During that 

period the victim stayed at home with her brothers and sisters and 

the accused used to visit their house. After returning from GMCH she 

could know that the victim became 3 months pregnant. On inquiry 

the victim told her that accused Dhanjit is responsible for her 

pregnancy and that the accused promising her to marry made her 

pregnant. It is also disclosed by this witness that the members of 
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Mahila Samitee took the victim to the house of the accused but the 

inmates of the house of the accused dragged her daughter out from 

the house of the accused. The victim later on gave birth to a child 

who died after 1 month of delivery. It is disclosed that the age of her 

daughter was 15 years at the time of occurrence. 

 

10. PW-2 Madan Barman, who is the uncle of the victim testified 

that 2 to 2 ½ years ago accused Dhanjit took the victim to his house 

but the mother of the accused sent her back to her parents house. It 

is disclosed that the victim had love affairs with the accused and the 

victim became pregnant. He could know from the victim that she 

became pregnant from the side of the accused. It is disclosed that 

the members of the Mahila Samitee brought the victim to the house 

of the accused but the accused fled away and the family members of 

the accused chased the victim from their house. 

 

11. PW-3 Khanita Barman, who is the president of Kanaklata 

Mahila Samitee, disclosed during her evidence that a complaint was 

filed before the Mahila Samitee by Diganta Barman, who is the father 

of the victim complaining that his daughter became pregnant from 

accused Dhanjit and that the accused did not accept the victim. 

Thereafter they convened a meeting in this regard where the 

complainant and the mother of the accused were present besides 

many other women. In the meeting the victim stated that the 

accused had sexual relationship with her by promising to marry her 

and she became pregnant out of the sexual relationship with the 

accused. It is disclosed by this witness that thereafter the members 

of the Mahila Samitee took her to the house of the accused but the 

mother of the accused tortured the victim. Subsequent to 5 days, 

being informed by the victim about the torture caused upon the 

victim the members of the Mahila Samitee brought the victim to 

Belsor PS. It is disclosed by this witness that later on the victim gave 
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birth to a male child, who died after 1 month of delivery. 

 

12.  PW-4 Arati Barman, Who is the Secy. of Anchalik 

Mahila Samitee, corroborated the testimony of PW-3. 

 

13. PW-5 Bhadreswar Barman disclosed that he was present at 

the meeting of the Mahila Samitee where the father of the victim 

lodged a complaint. In the said meeting the victim narrated that the 

accused is the person who made her pregnant. He disclosed that 

though the members of the Mahila Samitee took the victim to the 

house of the accused but on the next day the victim was driven out 

from the house of the accused. 

 

14. PW-7 Mahidhar Mazumdar, who is the lat gaonburha, 

disclosed that Diganta Barman, who is the father of the victim, 

complained before him that his daughter became pregnant from the 

side of the accused and Diganta Barman asked him to meet the 

victim at the house of the accused. Thereafter he (PW-7) went to the 

house of the accused and found the victim awaiting outside the 

house of the accused and the victim told him that the accused had 

sexual relationship with her and that she was not allowed to enter in 

to the house of the accused. Later on a village meeting was held at 

Singimari MV School and he was present at the said meeting and it 

was decided in the meeting that police should be informed. After few 

days subsequent to the meeting the father of the victim, the victim 

and the father of the accused went to his house and the father of the 

accused wanted to give money to the father of the victim but the 

father of the victim refused to take the money. 

 

15. PW-8 Dr. Barada Kanta Sarma, who is the Medical Officer, 

testified that on 29/11/06 he examined the victim Bijita Barman at 

SMK Civil Hospital and found the following: 
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 Age of the victim was above 18 years. Gestation of 32/33 

weeks found. Single live foetus with vertex presentation. He exhibited 

Ext-2 as the medical report. 

 

16. PW-9 Subhash Ch. Das, who is the I/O of this case disclosed 

during his evidence that on 29/11/06 Gakul Ch. Gogoi, the O/C of 

Belsor PS registered the case and entrusted him with the charge of 

investigation. He Exhibited Ext-1 as the FIR. He disclosed that he 

interrogated the victim, sent her for medical examination, brought 

the victim before the magistrate and her statement u/s- 164 CrPC got 

recorded by the magistrate. He also recorded statements of other 

witnesses. Thereafter on completion of investigation getting prima-

facie materials he submitted charge sheet against accused Dhanjit 

Sarma u/s- 376/493 IPC. During cross examination the I/O revealed 

that witness Madan Barman did not state before him that a “Mel” was 

held at their village; that the victim was taken to the house of the 

accused. He revealed that witness Khanita Barman did not submit 

him any documents in respect of the village mel; that witness Bijita 

Barman, who is the victim, did not state before him in which month 

the occurrence took place. The I/O further stated that there was no 

instance of birth of a child of the victim.  He revealed that witness 

Mahidhar Mazumdar stated before him that Putul Sarma (father of 

the accused) wanted to give some money for treatment of Diganta 

Barman (father of the victim) and not for the victim. 

 

17. The learned trial court acquitted the accused from the offence 

u/s- 376 IPC holding that she is a consenting party but convicted the 

accused u/s- 417 IPC and the appeal is against the said conviction. 

So let me confine my discussion only to the point whether the 

conviction u/s- 417 IPC is correct or not and whether the impugned 

judgment of conviction requires any interference from this appellate 

court. 
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18. in the instant case the evidence of the victim shows that she 

vividly described how the accused taking the advantage of her father 

being admitted at GMCH and her mother being busy in the hospital 

for treatment of her father established physical relationship with her 

for almost one week by promising her to marry, as the result of which 

she became pregnant and later on she gave birth to a male child. Her 

evidence shows that the accused on being informed about her 

pregnancy also promised to marry her. About her pregnancy she 

initially did not inform anybody but after returning back from hospital, 

her parents could know about her pregnancy. The above evidence 

adduced by the victim could not be dislodged by the defence in spite 

of thorough cross examination. Nothing could be elicited by defence 

why the victim would falsely implicated the accused having sex with 

her as the result of which she became pregnant. No unmarried girl 

would ruin her own future by bringing false allegation involving her 

chastity. The girls of Assamese society are very much shy in nature 

and they would never make publicity of any incident relating to her 

own sexual relationship unless it is true and unless the person 

involves in such activity backed from the promise of marriage. In the 

instant case also initially the victim did not disclose anybody about 

the sexual relationship with her by the accused as the accused 

promised her to marry prior to such sexual relationship. The accused 

also assured her to marry when she informed him about her 

pregnancy. So she remained silent at the initial stage of her 

pregnancy believing the assurance of the accused. However her 

parents could know about her pregnancy after they returned back 

from the hospital. 

 

19. PW-1 the mother of the victim fully corroborated the evidence 

of the victim regarding pregnancy of the victim during the period of 

treatment of the husband of PW-1 at GMCH where PW-1 also 
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accompanied her husband and stayed with him for 3 months. The 

mother of the victim could know about the pregnancy of the victim 

after they return from the hospital after 3 months. She on inquiry to 

the victim could know that it is the accused Dhanjit who is 

responsible for her pregnancy and that he promising her to marry 

made her pregnant. Her evidence shows that the accused did not 

marry her daughter in spite of the promise and the family members 

of the accused also did not allow the victim to stay at their house 

though the members of the Mahila Samitee kept the victim at the 

house of the accused. Nothing is found why the mother of the victim 

will falsely speak about happening of such a shameful incident to her 

unmarried daughter. Nothing could be elicited that she or her family 

had any enmity with the accused so as to falsely implicate the 

accused with such incident of having sexual relationship with her 

daughter. 

 

20. The victim's evidence shows that she went to the house of the 

accused some days after returning her parents from the hospital but 

the brother and mother of the accused restrained her from meeting 

the accused and the accused fled away. She awaited there and the 

gaonburha met her there. The gaonburha (PW-7) Mahidahar also 

corroborated the said fact and disclosed that the victim informed him 

about the fact that the accused had sexual relationship with her and 

that she was not allowed to enter in to the house of the accused. 

 

21. The uncle of the victim PW-2 Madan, PW-5 Bhadreswar, who 

is an independent witness, and the mother of the victim disclosed 

that the members of the Mahila Samitee of the village brought the 

victim to the house of the accused but the accused fled away and the 

victim was chased from the house of the accused by the family 

members of the accused. The president of the Kanaklata Mahila 

Samitee PW-3 Khanita Barman the the Secy. PW-4 Arati Barman also 
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disclosed that they getting a complaint from Diganta Barman, father 

of the victim, about pregnancy of the victim from the side of the 

accused and that the accused denied to accept the victim, held a 

meeting where the victim disclosed about the accused having sexual 

relationship with her by promising to marry her as a result of which 

she became pregnant. They corroborated the fact that they took the 

victim to the house of the accused but the mother of the accused did 

not allow the victim to stay there. Thought these witnesses faced 

lengthy cross examination yet nothing could be brought out to 

dislodge their testimonies. They are found to be impartial witnesses 

and their evidence brings credence to the testimony of the victim. 

 

22. The victim also disclosed that as the family members of the 

accused did not allow her to stay at their house even after the 

attempt of the Mahila Samitee so few days later she with the help of 

police again came to the hosue of the accused and stayed there for 7 

days. However ultimately she had to leave the house of the accused 

as the mother of the accused tortured her. 

 

23. The village gaonburha (PW-7) also testified about  a village 

meeting held in this regard where it was decided that the police 

should be informed about the matter. 

 

24. The foregoing evidence on record shows about the matter 

relating to physical relationship done with the victim by the accused 

with promise of marriage and pregnancy of the victim from the side 

of the accused was brought to the notice of the Mahila Samitee and 

the village gaonburha and other persons by the victim while the 

accused in spite of his assurance after knowing about her pregnancy 

neither perform marriage with her nor his family members allowed 

her to stay at their house despite of her efforts. Earlier to that she did 

not inform anybody about the incident as due to the assurance given 
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by the accused she hoped that the accused would marry her. The 

evidence of PW-2, PW-3, PW-4, PW-5 and PW-7 bring credence to 

her testimony. 

 

25. Evidence on record shows that on several occasions she tried 

to stay with the accused after her pregnancy but the accused avoided 

her and did not accepted her as his wife by solemnizing marriage and 

thus the accused backed from his promise which he made to the 

victim while establishing physical relationship with her. 

 

26. Though such shameful incident of having sexual relationship 

by the accused with the promise of marrying  her was concealed by 

the victim initially believing his promise, yet later on while the 

accused resiled from his promise then she dared to inform the matter 

to the public, Mahila Samitee and ultimately to the police. Though 

there is no eye witness to the happening of physical relationship 

between the victim and the accused yet nothing is found why she 

would falsely implicate an innocent person as the person responsible 

for her pregnancy. No woman would try to name a different person 

as the father of the would be baby. The victim from the very 

beginning identified the accused as the person responsible for her 

pregnancy. She from the initial stage claimed that the sexual 

relationship was done with her by the accused with a promise to 

marry her. Her statement recorded u/s- 164 CrPC also brings 

credence to her testimony.  

 

27. The medical evidence also brought credence to the testimony 

of the victim. The ejahar also corroborated the evidence of the victim. 

The Doctor PW-8 who examined the victim confirmed about 

pregnancy of 23/32 weeks at the time of her examination. 

 

28. Though there was delay of several months in lodging the 
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ejahar, yet there is justified ground for delay as the victim was 

assured by the accused to marry her at the time of establishing 

physical relationship with her by the accused as well as also after the 

initial stage of pregnancy the informant hoped that she will be 

married by the accused as promised by the accused. She also tried to 

solve the matter by approaching the Mahila Samitee as well as by 

informing the village gaonburah. But all her efforts went in vain and 

having no other alternative she ultimately filed the ejahar. 

 

29. The evidence of the victim, her mother and PW-3 Khanita 

Barman shows that the baby died after delivery. So the evidence 

relating to delivery of a baby also fortified the claim of the victim. 

 

30. Section 415 IPC contemplates as follows: 

 “Whoever by deceiving any person, fraudulently or dishonestly 

induces the person so  deceived to deliver any property to any person 

or to consent that any person shall retain any property or 

intentionally induces the person so deceived to do or omit to do 

anything which he would not do or omit if he were not so deceived 

and which act or omission causes or is likely to cause damage or 

harm to that person in body, mind, reputation or property is said to 

“cheat”  

 Explanation: A dishonest concealment of facts is a deception 

within the meaning of this section.” 

 

31. the evidence on record clearly established that the accused 

prior to establishing sexual relationship with the victim promised her 

to marry and thereafter she delivered her chastity to the accused. It 

appears that the accused fraudulently or dishonestly induced the 

victim to consent  establishing physical relationship with him and to 

deliver her chastity by false promise of marriage. Without the 

assurance given by the accused, definitely the victim would not have 
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allowed him to have sexual intercourse with her. His intention was 

dishonest from the very beginning as it transpires from the evidence 

on record that from the very beginning the accused had no intention 

to marry the victim. His subsequent conduct established his dishonest 

intention from the very inception. He immediately after knowing 

about the pregnancy of the victim started avoiding her and in spite of 

her several attempts the accused did not take any initiative to marry 

her. Even after lodging the ejahar and after delivery of a baby he did 

not come forward to marry the victim. His such conduct shows that 

he had no intention to marry the victim from the time of establishing 

physical relationship with the victim by assuring her to marry. The 

accused dishonestly induced the victim to deliver her chastity to him 

by giving false promise to her. 

 

32. Prosecution has established a case u/s- 417 IPC against the 

accused beyond all reasonable doubt. The judgment and order of 

conviction passed by the learned trial court is found to be justified 

and proper. I find noting to interfere with the impugned judgment 

and order passed by the learned trial court convicting the accused 

appellant u/s- 417 IPC. 

 

33. The learned defence counsel prayed for showing leniency to 

the accused regarding the sentence of conviction. It is submitted that 

the accused has the burden of maintaining his old parents. 

Considering the submission of the accused I, modifying the judgment 

and order of the learned trial court regarding the sentence of 

conviction, hereby direct the accused to undergo R/I for 3 months 

and to pay a fine of Rs. 30,000/- i/d S/I for another 6 month for 

committing offence u/s- 417 IPC. The fine, if realized, be paid to the 

victim as compensation. 

 

34. The appeal is partly allowed with the above modification 
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regarding the sentence. 

 

35. The accused is directed to appear before the learned trial 

court within 3 (three) months to serve out the sentence. 

 

36.  Return back the called for case record to the learned 

trial court with a copy of the judgment passed by this court. 

  Given under my hand and seal of this Court on this the 

10th day of December, 2018. 

 

      Sessions Judge 
             Nalbari 
 

Dictated & Corrected by me 

 

Sessions Judge, Nalbari 

 


